IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN L. TWYMAN : CVIL ACTI ON
VS.
NO. 04-CV-3473
ADP, | NC.
VEMORANDUM AND ORDER
JOYNER, J. August 24, 2006

This enpl oynment discrimnation suit is presently before the
Court for disposition of the defendant’s notion for sumrary
judgment and the plaintiff’s cross and anended notion to deny the
defendant’s notion for sunmary judgnent. For the reasons set
forth bel ow, the defendant’s summary judgnent notion shall be
granted and the plaintiff’s notion(s) shall be deni ed.

Fact ual Backqgr ound

Plaintiff John Twyman alleges in his First Anmended Conpl ai nt
that he was enpl oyed by Defendant ADP, Inc. as a conversion
coordi nator from August 27, 2000 until April 17, 2003 when the
conpany unlawfully term nated himon the basis of his race
(African-Anmerican) and in retaliation for opposing unl awf ul
discrimnation in the workplace. Plaintiff further alleges that
in July, 2001, sonme two years prior to his term nation, he had
regi stered a conplaint of race discrimnation with ADP's Legal

and Ethics Departnment and that in retaliation for that act he was



denied a pronotion in July, 2002. Wen he conpl ai ned about that,
Plaintiff avers that he was again unlawfully denied a pronotion
i n August, 2002 and eventually termnated in April, 2003. After
receiving a right-to-sue notice fromthe Pennsyl vani a Human
Rel ati ons Commi ssion (“PHRC') on April 27, 2004, Plaintiff
commenced this action on July 21, 2004 alleging violations of
Title VII of the Cvil R ghts Act of 1964 as anended, 42 U. S.C.
§2000e, et. seq. and the Pennsylvania Human Rel ati ons Act
(“PHRA"), 43 P.S. 8951, et. seq

By its summary judgnment notion, ADP now contends that it is
entitled to the entry of judgnent in its favor as a nmatter of |aw
on all of Plaintiff’'s retaliation and race discrimnation clains
because, inter alia, his non-pronotion clains are time-barred and
he cannot make out a prina facie case. Alternatively, Defendant
submts that Plaintiff has no evidence that the legitimte
busi ness reasons whi ch Defendant gave for Plaintiff’s term nation
are a pretext for discrimnation

St andards Governi ng Sunmary Judgnment ©Motions

It is recognized that the underlying purpose of summary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976), cert.

deni ed, 429 U.S. 1038, 50 L. Ed. 2d 748, 97 S. . 732 (1977).

Under Fed.R G v.P. 56(c), summary judgnent is properly rendered:



“...1f the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue as
to any material fact and that the noving party is entitled
to a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
anount of danmages.

Stated nore succinctly, summary judgnent is appropriate only when
it is denonstrated that there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a

matter of law Celotex Corp. v. Catrett, 477 U S. 317, 322-32,

91 L. Ed. 2d 265, 106 S. C. 2548 (1986).
In deciding a notion for sumary judgnent, all facts nust be
viewed and all reasonable inferences nust be drawn in favor of

the non-noving party. Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. Ct. 1348

(1986); Oitani Savings & Loan Association v. Fidelity & Deposit

Conpany of Maryland, 989 F.2d 635, 638 (3¢ Cir. 1993); Troy

Chemical Corp. v. Teansters Union Local No. 408, 37 F.3d 123,

125-126 (3¢ Cir. 1994); Arnold Pontiac-GMC, Inc. v. Ceneral

Mbtors Corp., 700 F. Supp. 838, 840 (WD. Pa. 1988). An issue of

material fact is said to be genuine "if the evidence is such that

a reasonable jury could return a verdict for the nonnoving

party." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 91 L

Ed. 2d 202, 106 S. C. 2505 (1986).

In Celotex Corp. v. Catrett, supra, the Suprene Court

articulated the allocation of burdens between a novi ng and
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nonnovi ng party in a notion for summary judgnent. Specifically
the Court in that case held that the novant had the initial
burden of showi ng the court the absence of a genuine issue of
material fact, but that this did not require the novant to
support the notion with affidavits or other materials that
negated the opponent's claim Celotex, 477 U S. at 323. The
Court also held that Rule 56(e) requires the nonnoving party to
"go beyond the pleadings and by her own affidavits, or by the

" depositions, answers to interrogatories, and adm ssions, on
file," designate 'specific facts showing that there is a genuine
issue for trial."'" 1d. at 324 (quoting Fed.R G v.P. 56(e)).

Thi s does not nmean that the nonnoving party nust produce evidence
ina formthat would be adm ssible at trial in order to avoid
summary judgnent. Cbviously, Rule 56 does not require the
nonnovi ng party to depose its own w tnesses. Rat her, Rule 56(e)
permts a proper sunmary judgnment notion to be opposed by any of
the kinds of evidentiary materials listed in Rule 56(c), except
the nmere pleadings thenselves, and it is fromthis |list that one
woul d normal |y expect the nonnoving party to make the required

showi ng that a genuine issue of material fact exists. 1d. See

Al so, Morgan v. Havir Mnufacturing Co., 887 F.Supp. 759 (E.D. Pa.

1994); McGath v. Cty of Philadel phia, 864 F.Supp. 466, 472-473

(E.D. Pa. 1994).



Di scussi on

Plaintiff’s anmended conpl aint contains two counts seeking
relief under Title VIl and the PHRA against his forner enployer.
As a general rule, Title VII, Section 703, 42 U S.C. 82000e-2(a)
provi des:

It shall be an unl awful enploynent practice for an enpl oyer-

(1) to fail or refuse to hire or to discharge any

i ndi vidual, or otherwi se to discrimnate against any
i ndi vidual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of
such individual’s race, color, religion, sex, or
national origin; or

(2) tolimt, segregate, or classify his enpl oyees or
applicants for enploynent in any way which woul d
deprive or tend to deprive any individual of enploynent
opportunities or otherw se adversely affect his status
as an enpl oyee, because of such individual’s race,
color, religion, sex, or national origin.

Under 8704, 42 U.S.C. 8§2000e-3(a),

It shall be an unlawful enploynent practice for an enpl oyer
to discrimnate against any of his enpl oyees or applicants
for enploynent, for an enpl oynent agency, or joint |abor-
managenent comm ttee controlling apprenticeship or other
training or retraining, including on-the-job training
prograns, to discrimnate against any individual, or for a
| abor organi zation to discrimnate agai nst any nenber

t hereof or applicant for menbership, because he has opposed
any practice nade an unl awful enpl oynent practice by this
subchapter, or because he has made a charge, testified,
assisted, or participated in any manner in an investigation,
proceedi ng, or hearing under this subchapter.

The objective of Congress in the enactnment of Title VIl was
plain by the | anguage of the statute: to achieve equality of
enpl oyment opportunities and to renove barriers that had operated

in the past to favor an identifiable group of white enpl oyees
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over other enployees. Giggs v. Duke Power Conpany, 401 U.S.

424, 429-430, 91 S.Ct. 849, 853, 28 L.Ed.2d 158 (1971). Al though
the statute nmentions specific enploynment decisions with i mediate
consequences, the scope of the prohibitionis not limted to
econom c or tangible discrimnation; indeed, it covers nore than
“terms and conditions” in the narrow, contractual sense.

Farragher v. City of Boca Raton, 524 U S. 775, 786, 118 S. Ct

2275, 2283, 141 L.Ed.2d 662 (1998).
The purpose and provisions of the PHRA are simlar. |ndeed,
it is the public policy of the Commonweal th of Pennsyl vania to:

“foster the enployment of all individuals in accordance with
their fullest capacities regardless of their race, color,
religious creed, ancestry, age, sex, national origin,

handi cap or disability, use of guide or support aninals
because of the blindness, deafness or physical handicap of

t he user or because the user is a handler or trainer of
support or guide animals, and to safeguard their right to
obtain and hold enploynment wi thout such discrimnation, to
assure equal opportunities to all individuals and to
safeguard their rights to public accommobdation and to secure
housi ng accommodati on and conmerci al property regardl ess of
race, color, famlial status, religious creed, ancestry,

age, sex, national origin, handicap or disability, use of

gui de or support ani mals because of blindness or deafness of
t he user or because the user is a handler or trainer of

gui de or support animals.”

43 P.S. §952(b). And, under 43 P.S. §955,

It shall be an unlawful discrimnatory practice, unless
based upon a bona fide occupational qualification, or in the
case of a fraternal corporation or association, unless based
upon mnenbership in such association or corporation, or
except where based upon applicable security regul ations
established by the United States or the Commonweal t h of
Pennsyl vani a:

(a) For any enpl oyer because of the race, color,
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religious creed, ancestry, age, sex, national origin or
non-j ob related handicap or disability or the use of a
gui de or support ani mal because of the blindness,

deaf ness or physical handi cap of any individual or

i ndependent contractor, to refuse to hire or enploy or
contract with, or to bar or to discharge from

enpl oynent such individual or independent contractor,
or to otherw se discrimnate agai nst such individual or
i ndependent contractor with respect to conpensation,
hire, tenure, terns, conditions or privileges of

enpl oynent or contract, if the individual or

i ndependent contractor is the best able and nost
conpetent to performthe services required..

(d) For any person, enployer, enploynent agency or

| abor organi zation to discrimnate in any nmanner

agai nst any i ndividual because such individual has
opposed any practice forbidden by this act... or
because such individual has nmade a charge, testified or
assisted, in any manner, in any investigation,
proceedi ng or hearing under this act.

Gven the simlarity between the federal and the state acts, PHRA
clainms are generally treated identically and co-extensively with

clains raised under Title VII. See, e.q., Fogelman v. Mercy

Hospital, 283 F.3d 561, 567 (3d Gir. 2002)(holding “that PHRA is
to be interpreted as identical to federal anti-discrimnation
| aws except where there is sonething specifically different in
its language requiring that it be treated differently”); Kelly v.

Drexel University, 94 F.3d 102, 105 (3d G r. 1996) (sane).

O course, the framework for establishing liability under
Title VII is well established. The conplainant nmust carry the
initial burden of establishing a prima facie case of racial

discrimnation and this may be done by show ng by a preponderance



of the evidence that: (1) he/she belongs to a protected class;

(2) he/she was qualified for the position; (3) he/she suffered an
adverse enpl oynent action despite being qualified; (4) under

ci rcunstances that raise an inference of discrimnatory action,
such as where the enployer continued to seek out individuals with
qualifications simlar to the plaintiff’s or treated other,
simlarly situated non-class nenbers nore favorably. Texas

Departnment of Community Affairs v. Burdine, 450 U S. 248, 253,

101 S.Ct. 1089, 1093, 67 L.Ed.2d 207 (1981); MDonnell Dougl as

Corporation v. Green, 411 U S. 792, 802, 93 S.Ct. 1817, 1824, 36

L. Ed. 2d 668 (1973); Blue v. Defense Logistics Agency, No. 05-3585

2006 U. S. App. LEXIS 12903 at *5 (3d Gr. My 24, 2006); Sarullo

v. United States Postal Service, 352 F.3d 789, 797 (3d Gr

2003) .

The burden then shifts to the enployer to articul ate sone
| egitimate, nondi scrimnatory reason for the enpl oyee’ s rejection
and then, should the defendant carry this burden, the plaintiff
must have an opportunity to prove by a preponderance of the
evidence that the legitimte reasons offered by the defendant
were not its true reasons, but were a pretext for discrimnation.

O Connor_Vv. Consolidated Coin Caterers Corp., 517 U. S. 308, 310-

311, 116 S. . 1307, 1309, 134 L.Ed.2d 433 (1996); MDonnel

Dougl as and Burdine, both supra; Storey v. Burns International

Security Services, 390 F.3d 760, 763-764 (3d Cir. 2004). The




ultimate burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff
remains at all times with the plaintiff. Burdine, 450 U S. at
253, 101 S. Ct. at 1093. Thus, to defeat summary judgnent when
t he defendant answers the plaintiff’'s prinma facie case with
legitimate, non-discrimnatory reasons for its actions, the
plaintiff nmust point to some evidence, direct or circunstantial,
fromwhich a fact finder could reasonably either (1) disbelieve
the enployer’s articulated legitimte reasons; or (2) believe
that an invidious discrimnatory reason was nore |likely than not
a notivating or determ native cause of the enployer’s action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994). This burden

is met through a denonstration that “weaknesses,

i npl ausi bilities, inconsistencies, incoherencies or
contradictions in the enployer’s proffered legitinmate reason are
such that a reasonable factfinder could rationally find them

unworthy of credence.” Valdes v. Union City Board of Education,

No. 05-2554, 2006 U.S. App. LEXI S 18667 at *8-*9 (3d Cir. July
24, 2006). It is not enough for a plaintiff to show that the
enpl oyer’ s deci sion was wong or m staken because the issue is

whet her the enployer acted with discrimnatory aninus. 1d., at

*9, citing Abranmson v. WIlliamPatterson College of N.J., 260
F.3d 265, 283 (3d Cr. 2001); Fuentes, 32 F.3d at 765. See Al so:

St. Mary's Honor Center v. Hi cks, 509 U S. 502, 113 S.C. 2742,




125 L. Ed. 2d 407 (1993) and Langley v. Merck & Co., No. 05-3205,

2006 U.S. App. LEXI'S 14958 at *10(3d Cir. June 15, 2006).

As was Congress’ goal in enacting 8703, the anti-retaliation
provision set forth in 8704 seeks to prevent enpl oyer
interference with “unfettered access” to Title VII's renedi al

mechani sns. Burlington Northern & Santa Fe Railway Co. v. Wite,

U S. , 126 S. Ct. 2405, 2415 (June 22, 2006), citing Robinson

v. Shell Gl Co., 519 U. S 337, 346, 117 S.Ct. 843, 136 L.Ed.2d

808 (1997). It does so by prohibiting enpl oyer actions that are
likely to deter victinms of discrimnation fromconplaining to the
EECC, the courts, and their enployers. 1d. The allocation of
the burden of proof for both the federal and state retaliation
clainms follows the sane famliar Title VII standards, although
these standards w Il vary dependi ng on whether the suit is
characterized as a “pretext” suit or a “m xed notives” suit.

Wodson v. Scott Paper Co., 109 F.3d 913, 920 (3d Cr. 1997). !

In “pretext” cases such as the one which Plaintiff endeavors to
advance here, to establish a prima facie case, the plaintiff nust

show that (1) he was engaged in protected activity; (2) he was

1 “M xed notives” discrimination cases are cases not only where the

record woul d support a conclusion that both legitimate and illegitimte
factors played a role in the enployer’s decision, but where the plaintiff’'s

evi dence of discrimnation is sufficiently “direct” to shift the burden of
proof to the enployer on the issue of whether the sane decision would have
been nade in the absence of the discrinmnatory aninus. The termof art “m xed
notives” is thus m sleading because it describes only a small subset of al

enpl oyment di scrimnation cases in which the enpl oyer may have had nore than
one notive. Mller v. Cgna Corp., 47 F.3d 586, 597, n.9 (3d Cr. 1995). See
Al so, 42 U.S.C. 82000e-2(m; Price Waterhouse v. Hopkins, 490 U. S. 228, 109
S.Ct. 1775, 104 L.Ed.2d 268 (1989).
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di scharged subsequent to or contenporaneously with such activity;
and (3) there is a causal link between the protected activity and

the discharge. 1d., citing Quiroga v. Hasbro, Inc., 934 F. 2d

497, 501 (3d Gir. 1991) and Jalil v. Avdel Corp., 873 F.2d 701,

708 (3d Gr. 1989). |If the plaintiff succeeds, the burden of
production shifts to the defendant to articulate a legitimate,
non-di scrimnatory reason for the adverse action. Valdes,
supra., at *11.

It should be noted that enployees engage in protected
activity under Title VII and the PHRA when they (1) oppose an
unl awf ul enpl oynent practice, (2) file a charge of
discrimnation, or (3) participate in a charge brought by

anot her. Zappan v. Pennsyl vani a Board of Probation and Parol e,

No. 04-3866, 2005 U.S. App. LEXIS 23202 at *17, 152 Fed. Appx.
211, 217 (3d Cr. Cct. 26, 2005). *“Acceptable forns of protected
activity under Title VII ... include formal charges of
discrimnation, as well as informal protests of discrimnatory
enpl oynent practices, including making conplaints to nanagenent,
witing critical letters to custoners, protesting against

di scrimnation by industry or society in general, and expressing
support of co-workers who have filed formal charges.” Abranson,

260 F.3d at 287-288, quoting Summer v. United States Postal

Service, 899 F.2d 203, 209 (2d G r. 1995).

Title VII does not set forth “a general civility code for
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the American workplace.” Burlington Northern, 126 S.C. at 2415,

quoting Oncale v. Sundowner Offshore Services, Inc., 523 U S. 75,

80, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998). “Not everything that
makes an enpl oyee unhappy qualifies as retaliation for otherw se,
m nor and even trivial enploynent actions that an irritable,

chi p- on-t he-shoul der enpl oyee did not |ike would formthe basis

of a discrimnation suit.” Robinson v. Cty of Pittsburgh, 120

F.3d 1286, 1300 (3d Cr. 1997), quoting Snart v. Ball State

University, 89 F.3d 437, 441 (7th Gr. 1996). This fact

not wi t hst andi ng, however, the Supreme Court very recently
concluded “that the anti-retaliation provision does not confine
the actions and harns it forbids to those that are related to
enpl oynment or occur at the workplace. ...[T]he provision covers
those (and only those) enployer actions that woul d have been
materially adverse to a reasonabl e enpl oyee or job applicant.”

Burlington Northern, 126 S.C. at 2409. “In the present context,

that neans that the enployer’s actions nmust be harnful to the
point that they could well dissuade a reasonable worker from
maki ng or supporting a charge of discrimnation.” 1d. In this
manner, the scope of the anti-retaliation provision extends
beyond wor kpl ace-rel ated or enploynent-related retaliatory acts

or harm 1d., at 2414. See Al so, Stephenson v. City of

Phi | adel phia, Cv. A No. 05-1550, 2006 U.S. Dist. LEXIS 43998 at

*17 (E.D. Pa. June 28, 2006).
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I n determ ni ng whet her conduct was retaliatory, the cases
have tended to focus on two factors: (1) the “tenporal proximty”
between the protected activity and the all eged discrimnation and
(2) the existence of “a pattern of antagonismin the intervening

period.” Jensen v. Potter, 435 F.3d 444, 450 (3d G r. 2006),

citing Abranson, 260 F.3d at 288 and Wodson, 109 F.3d at 920-
921. | ndeed, it has been held that the causal |ink may be
established by the tenporal proximty between the protected
activity and the termnation or by proof that the enpl oyer
engaged in a pattern of antagonismin the intervening period.

Val des, 2006 U.S. App. LEXIS at *11; Wodson, supra. Despite

this focus, “these are not the exclusive ways to show causati on,
as the proffered evidence, |ooked at as a whole, may suffice to
raise the inference.” Jensen, 435 F.3d at 450, quoting Farrel

v. Planters Lifesavers Co., 206 F.3d 271, 280 (3d Cr. 2000).

We thus nust first evaluate whether Plaintiff can nake out a
prima facie case of racial discrimnation. In so doing, we note
at the outset that M. Twyman is African-American and that he
therefore qualifies as a nmenber of a protected class. In
addition, the record shows that Plaintiff held the position of
conversion coordinator at ADP for approximtely one and a half
years until the position was re-organized into two separate
functions. ADP is a payroll service conpany and in the

conversion coordinator position in the Emergi ng Business Division
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in which he worked, the plaintiff would conmunicate with a client
conpany to obtain its payroll information and convert it to the
ADP system by inputting this information into the ADP conputer
and setting up the payroll for that account. (Deposition of
Angel a Andrews, at p. 9; Certification of Angela Andrews, at 92).
After the re-organization of the conversion coordinator position
and because there had been nunerous escalated calls fromhis
clients conplaining about their payrolls, M. Twnan becane a new
account coordinator, which primarily entailed inputting payrol
information into the conputer system He continued to receive
the sanme rate of pay. Subsequently however, in Decenber, 2002,
M. Twyman was pronbted to the position of inplenentation
specialist, with the responsibilities for communicating with
clients to obtain the payroll information and setting up the
client accounts. Wen evaluating whether a plaintiff is
“qualified” for the purposes of a prinma facie case, courts nust

rely upon “objective” factors. WIIlians-MCoy v. Starz Encore

Goup, CGv. A No. 02-5125, 2004 U.S. Dist. LEXIS 2600 at *16

(E.D. Pa. Feb. 5, 2004), citing Senpier v. Johnson and Hi ggins,

Inc., 45 F. 3d 724, 729 (3d Cr. 1995). “Subjective qualities,

conversely, such as ‘leadership or managenent skill’ are “better

left to the later stage of the McDonnell Douglas analysis.” |Id.,

gquoting Weldon v. Kraft, 896 F.2d 793, 798 (3d Cir. 1990).

Al though Plaintiff was ostensibly given the inplenentation
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specialist position in the hope that he woul d dedi cate nore
effort and be nore successful at it than he was in his previous
positions because it was a job he wanted, we find that he was
neverthel ess pronoted to it | ess than one year before his

term nation and despite the fact that he had had probl ens
perform ng those sane job duties in his previous position.

(Decl aration of Angela Andrews, at fs 6-10; Declaration of Althea
Abbott, f3). We thus find that Plaintiff was sufficiently
qualified for that position and, given that ADP separated M.
Twman fromthis position on or about April 17, 2003, we hold
that he has adequately established the second and third el enents
of the prima facie case, to wit, job qualification and adverse
enpl oynent action. (Deposition of Angela Andrews, at p. 35;
Exhibit “N' to Plaintiff’s Mdtion to Deny Mtion for Sumrary
Judgnent) .

In reviewing the record for evidence as to the fourth
element, we find there is very little evidence to support a prim
faci e cause of action. Indeed, in reviewmng the plaintiff’s
subm ssions, we find fromthe inplenentation survey results that
Plaintiff’s scores were sonetines better than those registered
for other conversion coordinators/inplenmentation specialists who
were not term nated. Accordingly, although scant, we shall give
Plaintiff the benefit of the doubt that he may have been treated

differently fromsimlarly situated, non-nenbers of his protected
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class and find that he has sufficiently made out a prima facie
case of discrimnation.

The burden then shifts to ADP to articulate a valid, non-
discrimnatory reason for its decision to termnate Plaintiff.
This it does with ease as the record here is replete with copies
of evaluations and witten warnings issued over the course of
Plaintiff’s three-year tenure regarding his job perfornmance. The
record also includes affidavits and deposition testinony fromtwo
of Plaintiff’s supervisors that he was separated because: he had
an inordi nate nunber of escalated client conplaints requiring
managenent intervention for m stakes in payrolls, he had failed
to satisfy the performance objectives and plans set for him he
failed to seek hel p and gui dance before a problem arose, and
because of his general performance inefficiencies and failure to
tinmely conplete work assignnents. (Exhibits “B” -*G"” “1” -“K"
to Defendant’s Mdtion for Summary Judgnent). Fromthis evidence,
we concl ude that the defendant has sufficiently rebutted
Plaintiff’s prima facie case to shift the burden back to
Plaintiff to prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its true
reasons, but were a pretext for discrimnation.

On this point, Plaintiff falls short. As noted, the
gravanen of Plaintiff’'s race discrimnation claimis that the

def endant enpl oyer treated other, simlarly situated enpl oyees
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who were not nenbers of his protected class differently than he.
Al though Plaintiff hinmself has testified to deficiencies in other
ADP enpl oyees, there is no evidence on this record that the job
performance of those ot her enpl oyees was as poor as or worse than
his owmn. Furthernore, while Plaintiff has produced evi dence that
on a nunber of occasions he received service excell ence awards
fromADP and letters of appreciation fromclients, he has al so
acknow edged that he nmade nunerous errors, including one “Kking
(sic) error”?2 involving a direct deposit that led to a bonus check
goi ng to anot her account, was the subject of nunmerous client

conpl aints, and was counsel ed and recei ved several verbal and
witten warnings concerning his job performance before his final
separation fromenploynent. 1In so far as the only evidence that
hi s supervisors spent nore tine training and/or assisting the

ot her conversion coordi nators and inplenentation specialists
differently is Plaintiff’s own deposition testinony and there is
absol utely no evidence on this record of racial aninus agai nst
Plaintiff, we cannot find that he has succeeded i n denonstrating
that his enployer’s proffered legitimte reasons for term nating

himare unworthy of credence.?

2 W presune that Plaintiff was referring to a “keying” error whereby

he m stakenly typed in the wong account nunber. (See Excerpts from
Plaintiff’'s Deposition of Decenber 29, 2004 appended as Exhibit “A" to
Def endant’s Motion for Summary Judgnment, at pp. 351-353).

3 Aplaintiff's own assertion of racial aninus does not give rise to

an inference of unlawful discrinination. Were a plaintiff relies upon his
own beliefs and testinmony as to his own beliefs fromhis deposition-—-and fails
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We reach the sane conclusion with respect to Plaintiff’s
claimthat he was termnated in retaliation for his having sent a
letter to what is apparently ADP's hone office in Roseland, NJ
reporting what he believed to be “several incidents of nmanageri al
m sconduct” at the Fort Washi ngton, PA office and requesting “an
Ethics Commttee Investigation” in July, 2001. Although |ess
than clear fromthe aforesaid letter, it appears that the
plaintiff was conpl aining/reporting what he believed to be unfair
criticismand treatnent by his supervisors, Dayle Wtanek and
Angel a Andrews directed against hinself and unidentified others.
Al t hough the plaintiff does not specifically allege race, gender
or other discrimnation in this letter, he does allege that he
and ot her enpl oyees recei ved what he believed to be unequal and
unfair treatnment because of his supervisors’ personal preferences
or biases against themand/or in favor of others. These
all egations are, we find, sufficient to allege that he engaged in
prot ected conduct for purposes of this analysis. However, there
is no evidence that his term nation occurred as the result of,
subsequent to, in proximty or contenporaneously with such
activity nor is there any evidence whatsoever of any causal |ink

between this protected activity and his discharge. Rather, the

to present any factual evidence linking his termnation to his menbership in a
protected class—he has failed to nake out a prima facie case of
discrimnation. WIIlians-MCoy, 2004 U S. Dist. LEXIS at *26, citing Bull ock
v. Children’s Hospital of Philadel phia, 71 F.Supp.2d 482, 490-491 (E.D. Pa.
1999).
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record reflects that shortly after M. Twyman sent this letter,
Ms. Wtanek ceased to be one of his supervisors and that Ms.
Andrews, in conjunction with Ms. Abbott, continued to work with
Plaintiff in an effort to inprove his job performance. G ven
that nearly two years el apsed fromthe tine that Plaintiff sent
his letter and the tinme that he was separated fromhis

enpl oynent, we can discern no causal connection between the two
events. For these reasons, sunmary judgnment shall be granted in
favor of Defendant as to Plaintiff’'s clains that his term nation
was the result of racial discrimnation and in retaliation for
hi s having engaged in protected activity in violation of the PHRA
and Title VII.

We next consider the vitality of Plaintiff’s claimthat
Def endant’s failure to make him an inpl enentation specialist at
the tine it re-organi zed the conversion coordi nator position was
inretaliation for his making the letter request for an ethics
commttee investigation on July 2, 2001.

Def endant asserts that this claimis tinme-barred and we nust
agree. To be sure, the lawis clear that a pre-requisite for
filing suit under Title VII and/or the PHRA is the unsuccessful
pursuit of the avail able avenues of potential adm nistrative

relief. See Cenerally, Love v. Pullman Co., 404 U. S. 522, 523,

92 S.Ct. 616, 617, 30 L.Ed.2d 679, 682 (1972); Johnson v. Gober,

No. 03-1423, 83 Fed. Appx. 455, 460, 2003 U. S. App. LEXI S 25732
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(3d Cr. Dec. 18, 2003); Robinson v. Dalton, 107 F.3d 1018, 1020

(3d Gr. 1997). Because Pennsylvania is considered a “deferral
state,” due to the existence of a cooperating state agency, the
Pennsyl vani a Hunan Rel ati ons Comm ssion (“PHRC’), the EEQCC charge
must be filed within 300 days of the date of the |ast act of

al | eged di scrimnation. Nati onal Railroad Passenger Corp. v.

Morgan, 536 U. S. 101, 104-105, 122 S. . 2061, 2067-2068, 153

L. Ed. 2d 106 (2002); Drake v. Steanfitters Local Union No. 420,

Cv. A No. 0106968, 2005 U.S. Dist. LEXIS 1454 at *17 (E.D. Pa.
Jan. 27, 2005); 42 U.S.C. 82000e-5(e)(1).

Here, Plaintiff was apprised that he was bei ng made a new
account coordi nator as opposed to an inplenentation specialist in
a neeting with Angela Andrews on May 21, 2002. (Exhibit “K’ to
Defendant’s Motion for Summary Judgnent). However, he did not
file any conplaint with the EEOCC or the PHRC until he was
termnated on April 17, 2003. As that date is nore than thirty
days past the 300 day deadline, we find that Plaintiff’s
retaliation claimon that event is out of tine.

Plaintiff also conplains that he was denied a pronotion in
August, 2002 in retaliation for his having filed a conplaint with
t he defendant’ s general manager and vice president regarding the
conpany’s failure to pronote himto the inplenentation specialist
position in July, 2002. Gven that this action took place within

the 300-day time period preceding the filing of his PHRC
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conplaint, Plaintiff submts that this claimwas tinely. Wile
we would agree with Plaintiff that this claimwould not be tinme-
barred, we sinply cannot find fromthe record evidence before us
t hat anyone el se was pronoted at that tinme nor can we discern the
identity or race of that individual (s). Likewse, we can find no
evi dence of any pattern of antagoni sm or other negative conduct
toward M. Twyman on the part of his supervisors or other ADP
representatives at all following his conplaint about his July
2002 non-pronotion. W thus cannot find that M. Twnman has nmade
the requisite evidentiary showng to sustain his claimthat he
was not pronmpted in August, 2002 in retaliation for his having
engaged in protected activity and judgnent as a matter of |aw
shall therefore be entered on both counts of Plaintiff’s
conpl ai nt.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN L. TWYMAN : CVIL ACTI ON
VS.
NO. 04-CV-3473
ADP, | NC.
ORDER
AND NOW this 24t h day of August, 2006, upon

consi deration of Defendant’s Mtion for Summary Judgnent and
Plaintiff’s Mdtion to Deny Mdtion for Summary Judgnent filed in
response thereto, it is hereby ORDERED that the Defendant’s
Motion is GRANTED, the Plaintiff’s Mdtion is DENI ED and Judgnent
as a matter of lawis entered in favor of the Defendant and
against the Plaintiff in no anmount on all counts of the

Plaintiff’s Anmended Conpl ai nt.

BY THE COURT:

s/J. Curtis Jovyner

J. CURTI S JOYNER, J.
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